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SUBMISSION ON THE PROPOSED AMENDMENTS TO IMS: IRIS 

1 Orion New Zealand Limited (Orion) welcomes the opportunity to provide a submission 

on the Commerce Commission’s (Commission) proposed amendments to input 

methodologies: Incremental Rolling Incentive Scheme (the paper) issued by the 

Commission in July 2014.  

2 The Electricity Networks Association has also submitted on the paper.  Orion 

endorses the ENA submission.  

Orion specific issues 

3 Orion is currently operating under a customised price quality path (CPP) 

determination1 and will become subject to the default price quality path (DPP) that is 

generally applicable to other suppliers of those goods or services from 1 April 2019 

unless Orion applies for another CPP.   

4 Section 52P of the Commerce Act requires, amongst other things, that the CPP 

determination specifies the input methodologies that apply through this 

determination2.  In Orion’s case, section 4 of the CPP determination sets out that the 

Electricity Distribution Services Input Methodologies Determination 2012 [2012] NZCC 

26 (the IM determination) applies to Orion.   

5 As part of the Orion CPP determination the Commission implemented an asymmetric 

IRIS scheme relating to controllable opex. 

                                            

1
 Orion New Zealand Limited Customised Price-Quality Path determination 2013 [2013] NZCC 21 

2 Subject to s 53ZB  
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6 While the recoverable costs are applied in the subsequent regulatory period which 

follows the CPP, the amount of the recoverable cost is calculated based on the 

methodology set out in the IMs that apply to Orion’s CPP determination. 

Proposed IRIS input methodologies amendments 

7 In the paper the Commission has indicated that the proposed amendment to the IRIS 

IM will apply to Orion from 1 April 20153, i.e. during our current CPP period.  This is 

contrary to the statutory requirements of Part 4 which does not permit amendments to 

IMs to have effect during a regulatory period unless it is the result of a successful IM 

appeal. 

8 Alternatively, even if an amendment made now was not considered to re-open Orion’s 

CPP (which is not accepted as a valid interpretation of the Part 4 requirements), a 

materially better IM would defer the application of the new IM until Orion’s next 

regulatory period.   

Amended IRIS IM cannot apply until next regulatory period 

9 Subject to particular consultation requirements, it is accepted for current purposes that 

the Commission may amend the IMs from time to time (section 52X).4  However, an 

amended IM is not permitted to affect a price-quality path during a regulatory period.  

10 Section 53ZB states clearly that a DPP or CPP may not be “reopened” during a 

regulatory period on the grounds of a change in an IM, except consequent on an 

appeal (and subject to a materiality standard).   

11 This is consistent with the broader statutory scheme for CPPs under which the IMs 

applicable are to be those in force at the time of application for a CPP. Specifically: 

11.1 A CPP proposal must apply or adopt all relevant IMs;5 and 

                                            

3 “Proposed amendments to input methodologies: Incremental Rolling Incentive Scheme” 18 July 2014 

Paragraphs 153 to 154: 
 
 153. After the customised price-quality path comes to an end, Orion New Zealand will be required to 
 calculate recoverable costs for operating expenditure that are consistent with:  

153.1 The existing IRIS up to and including the year in which the amendment is made; and  

153.2 The proposed IRIS in the years after the amendment is made. 

 154. After the customised price-quality path comes to an end, Orion New Zealand will be required to 
 calculate recoverable costs for capital expenditure by carrying forward gains and losses from 1 April 
 2015 onwards.  

 
4 Orion reserves its position the question of whether the requirements of certainty mandated by Part 4 may 

limit the frequency with which those amendments can be made.  

5 Section 53Q(2)(d).  It is particularly important for a supplier to know the IMs that will apply to a CPP proposal 
before it submits the proposal as it may not withdraw the proposal once it is submitted (s 53R). 
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11.2 IMs which would otherwise apply to the supplier under the CPP may be varied, 

but only with the consent of the supplier.6 

12 It is also consistent with the objective of the IMs to promote certainty as to the rules, 

requirements and processes applying to Part 4 regulation.  A supplier is entitled to 

know when submitting a CPP proposal, or engaging in consultation on resetting a 

DPP, the rules and requirements of the particular inputs which will apply to the price-

quality path for the next regulatory period.  In the context of a CPP, an amendment to 

an already determined IM can only apply to the CPP if the supplier agrees to the 

amendment before the regulatory period commences.  The extent to which a DPP or 

CPP may be reconsidered (ie re-opened) during a regulatory period was also usefully 

summarised by the Court in Wellington International Airport Limited & Ors v 

Commerce Commission in the context of Vector Limited’s IRIS DPP appeal as 

follows7: 

[1891] Relevantly, a DPP or CPP may only be reconsidered during a regulatory period: 

(a)  if a request is made by the Electricity Authority or equivalent body under the Gas Act; or 

(b)  if an IM is changed following a successful appeal under section 52Z; or 

(c)  as provided by the Commission in a regulatory rules and processes IM. 

[1892] The regulatory rules and processes IM provides that a DPP and a CPP may be reconsidered if: 

(a)  an error is discovered in the determination; or 

(b)  the supplier has provided false or misleading information to the Commission which the 

Commission relied upon in making its determination. 

[1893] For a CPP ...the IM additionally provides for reconsideration if one of the following occurs: 

(a)  a change in legislative or regulatory requirements (change event); or 

(b)  a catastrophic event. 

13 The Court of Appeal confirmed in Commerce Commission v Vector [2012] NZCA 220 

that a narrow approach had to be taken to section 53ZB. The Court considered that a 

broad interpretation of section 53ZB would be inconsistent with the legislative scheme 

which was designed to balance the interests of certainty and to give parties an 

effective remedy only where they had successfully appealed an IM under section 

52Z8. 

                                            

6 Section 53V(2)(c). 

7 [2013]NZHC 3289.  

8  [2012] NZCA 220 at [69]. It is also noted that in the Commission’s Dec 2010 Reasons Paper Input 
Methodologies (Electricity Distribution and Gas Pipeline Services) it also appeared to accept that its ability to 
reconsider price paths was narrow. Refer 8.4 and in particular 8.4.3 



SUBMISSION ON THE PROPOSED AMENDMENTS TO THE IMs: IRIS AUGUST 2014 4 

 

14 By requiring Orion to include opex and capex as an input to determine future 

recoverable costs from the year after the proposed amendment is to be made (2015), 

the Commission is effectively re-opening the CPP by having the amended IM 

influence Orion’s price-quality path during the current regulatory period (2014-2019). 

15 The proposed amendment to the IRIS IM does not fall within any of the permitted 

scenarios set out in Part 4, and identified by the High Court as permissible categories. 

As a result, the amendment cannot apply during the current CPP as it effectively 

reopens the already determined CPP for Orion. 

16 Moreover, requiring the amendment to take effect during the current regulatory period 

is contrary to the stated position of the Commission at the time it set Orion’s current 

CPP:9   

We do not consider that our proposed changes to IRIS constitute changes in IMs that would re-

open Orion’s price-quality path, which is prohibited under s53ZB. Any IRIS change would only be 

implemented in a subsequent price-quality path for Orion....
10

 

17 The Commission now appears to be taking a different position, effectively re-opening 

the CPP at a time where it is no longer possible for Orion to raise the issue as part of 

the consultation process for the setting of its CPP or for it to appeal the CPP 

determination.   

18 It is unclear why the Commission considers it can require Orion to implement the 

proposed IRIS IM amendment in the current regulatory period.  Possibly, the 

Commission wrongly considers that the prohibition on the reopening of a price path is 

limited to those changes which impact directly on the price path applicable during the 

relevant regulatory period. This is simply incorrect. 

19 The content of a price quality path is not limited to price and revenue requirements. 

The content of a DPP must stipulate maximum prices and revenues, but also quality 

standards, including incentives for the maintenance of those quality standards, and 

timing requirements. It follows that section 53ZB cannot be read as applying only to 

price and revenue. 

20 The changes which are proposed to the current IRIS IM are significant: the IM will be 

extended to apply to capital expenditure as well as operational expenditure, and will 

be symmetric in application.  

21 It is particularly important in the context of IRIS, which is expressly intended to 

influence a supplier’s incentives to make efficiency gains throughout the regulatory 

period and changing those incentives is the acknowledged purpose of the 

Commission’s proposed amended IM. It is not like a change to, say, an IM relating to 

                                            

9  Setting the Customised Price Path for Orion New Zealand Limited, Final Reasons Paper [2013] NZCC 21 (29 
November 2013) at [21]. 

10  [2013] NZCC 21, at [Q17].  
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the allocation of common costs which, if amended, can be relatively simply adjusted in 

the price-quality path determination.  Rather the IRIS is intended to influence the 

behaviour of a supplier over the course of the regulatory period.  To include a carry-

forward recoverable cost calculated in a different manner due to the impact of the 

amended IRIS constitutes a reopening of the CPP, which is not permitted under 

section 53ZB.  It is disingenuous to say it will not apply to Orion until the current 

regulatory period ends when its effect will need to be considered as soon as it is 

determined. 

22 Further, the purpose of a CPP is to provide a price path which is closely tailored to the 

individual circumstances of a supplier11. It involves the detailed consideration of a 

supplier’s particular circumstances. This was especially important in the context of 

Orion’s CPP proposal which was submitted in response to catastrophic events.  In the 

course of the very detailed process undertaken by Orion and the Commission in 

relation to Orion’s CPP proposal, the parties considered how the current IRIS IM 

should apply to Orion and the Commission determined the CPP accordingly.  

23 In addition the Commission also made reductions to our proposed expenditure based 

on unspecified efficiency gains it believed Orion could make. For example, the 

Commission believed Orion could make a 5% reduction to network maintenance12 and 

a 10% reduction to replacement capex (to account for cost estimate accuracy and 

prudent decision making)13.   

24 As such there is an inherent incentive for us to align our expenditure with the 

Commission’s allowances because we are unable, in the CPP period, to recover any 

higher costs from consumers. But this incentive is dominated by the uncertainty of the 

expenditure that will actually be required.  And then there is the uncertainty of how 

CPP expenditure will be reflected in our prices after the CPP period.  

25 Further, the Commission’s approach of applying broad-brush expenditure reductions 

based on possible, but unspecified, efficiency gains was made in the context of 

application of an asymmetric IRIS scheme (after consulting on other options, including 

a symmetric scheme) on Orion.  The effect of the Commission now adopting a 

symmetric scheme for both opex and capex, for Orion, means that the Commission is 

asking Orion to find efficiency gains over and above those already built into our price 

path. Given this, the chance of any benefits from the scheme occurring are severely 

diminished and the possibility of penalties being incurred by Orion, unfairly enhanced.     

26 To effectively impose a different incentive scheme now, just 6 months after the 

effective date of Orion’s CPP application, without the benefit of Orion being able to 

consider it in its CPP proposal or to make submissions during the Commission’s 

                                            

11 Vector Limited v Commerce Commission [2012] NZSC 99 at[20]. 

12 Final Decision for setting the Customised Price-Quality Path for Orion NZ Ltd 29 Nov 2013 at para 18, p 170 

13 Final Decision for setting the Customised Price-Quality Path for Orion NZ Ltd 29 Nov 2013 at para E7, p 154 
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consultation process on its proposed CPP, is contrary to Part 4 requirements, to 

ordinary due process principles and the concept of regulatory certainty.   

Application in next regulatory period materially better 

27 Alternatively, Orion submits that the proposed IM would be materially better if the 

application was deferred, in Orion’s case, until Orion’s next regulatory period. 

28 The intention is to incentivise year-on-year improvements in efficiency.14  The effect of 

the proposed  IM  will be that Orion, along with other EDBs,  will be incentivised to 

make changes in its expenditure decisions during the course of the CPP in a manner 

not contemplated when the CPP was first set. This is reflected in the Commission’s 

recognition that the retention factor should be specified in advance so that Orion and 

its consumers know the factor which will apply before expenditure occurs.15  

29 In order to ensure that the EDBs are properly incentivised it would be materially better 

to have the effects of any amendments to the IRIS IM take effect at the beginning of 

any regulatory period.  This is more likely to better promote the Part 4 outcomes than 

trying to impose incentives part way through a regulatory period when opex and other 

inputs to a price-quality path have already been set through the application of existing 

building blocks (IMs). 

30 Orion will continue to operate under its CPP and the existing asymmetric IRIS scheme 

as set out in [2012] NZCC 26 would continue to apply to Orion until the end of the 

CPP and be based on incremental terms calculated during the CPP period carried 

forward as set out in the scheme until the final incremental term has been applied in 

FY 25. 

31 As indicated above, the new IM would then apply from 1 April 2019 when Orion 

returns to the DPP that is generally applicable to other EDBs.  Regardless of whether 

Orion chooses to return to the DPP for a single year or seeks a new CPP, the 

provisions in the amended IMs facilitate this.  Incremental adjustment terms would 

begin to be calculated from 1 April 2019 and washed up as set out in the amended 

IMs. 

 

32 The impact of an IRIS for Orion post CPP will depend crucially on the way that Orion 

is then regulated.  As we noted in our submission on recent DPP reset we are keen to 

develop an early understanding of how the Commission proposes to set prices 

following our CPP.    

 
 

 

                                            

14 Proposed Amendments to the Input Methodologies: Incremental Rolling Incentive Scheme at X29. 

15 Proposed Amendments to the Input Methodologies: Incremental Rolling Incentive Scheme at 159. 
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Commission has advised of change to the IMs 

33 The Commission notes in its paper16: 
  

We noted at the time we determined the customised price-quality path for Orion New Zealand 

that the existing IRIS may be amended during the regulatory period. Refer: Commerce 

Commission “Setting the customised price-quality path for Orion New Zealand Limited” (29 

November 2013). This is because additional penalties and rewards are applied under IRIS in the 

regulatory period that follows the price-quality path under which the losses or savings are made. 

The customised price-quality path would therefore be unaffected by any amendment.   

34 As we submit above, we believe the argument that the price-quality path is unaffected 

is disingenuous.  There are two further points we wish to make regarding the 

Commission’s comment that it “noted” the possibility of an amendment to the IRIS 

would apply to Orion during the CPP period.   

35 First, prior to the final decision, the Commission, in its draft decision on our CPP, 

stated17: 

We seek the views of interested parties on whether we should: 
 

 Determine an asymmetric IRIS for Orion, consistent with the IMs; 

 Vary the IMs so that we can determine a symmetric IRIS for Orion; or 

 Vary the IMs so that we do not need to determining an IRIS for Orion, 
consistent with its CPP Proposal. 

 

We note that we are currently reviewing incentive mechanisms in a separate IM amendment 

process, and would similarly welcome the views of interested parties on how the IRIS may be 

modified/improved in this context. 

36 Subsequent to this consultation, the Commission received submissions and produced 

its final decision on our CPP. While the Commission had turned its mind to a 

symmetric IRIS, the final decision adopted an asymmetric IRIS for Orion, consistent 

with the IMs. It did not choose to vary the IMs. Again, it does not seem appropriate or 

good practice to revisit that decision some 6 months after the scheme was 

implemented.  

37 The second point to note is that Orion specifically responded to the Commission’s 

view that it could subsequently amend the IRIS. In a further submission we stated18 : 

                                            

16 Footnote 68 Commerce Commission “Proposed amendments to input methodologies: Incremental Rolling 
Incentive scheme” July 2104 

 

17 Para 4.21 Commerce Commission draft decision “ Setting the 2014-2019 customised price-quality path for 
Orion New Zealand Ltd”, 14 Aug 2013 

18 Paragraph 403 Orion’s Submission Commerce Commission’s (Commission’s) Draft Decision “Setting the 
2014-2019 customised price-quality path for Orion New Zealand Limited, Draft Decision, 14 August 2013” 
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The Draft Decision also suggests that the Commission may vary the CPP IMs to include a 

symmetric IRIS in our price path. However an IM variation for our CPP requires our agreement, 

and to date this option has not been discussed with us. 

38 Subsequently, the issue was again raised by the Commission in its “2015-19 
Customised price-quality path Orion New Zealand Limited –Consultation on proposed 
approach to the specification of controllable opex” 30 October 2013 where the 
Commission, in a single footnote (footnote 19), stated:  

 

Orion will also continue to be subject to information disclosure requirements for actual opex for 

each disclosure year. In the event that the input methodologies are amended to provide for a 

changed IRIS, this may apply to Orion from the date of the amendment subject to the outcome of 

the process and any required consultation, which would be undertaken by the Commission prior 

to doing this. 

39 Our response was19: 

Footnote 19 appears to suggest that the proposed IRIS could be altered during our CPP, 

including changing to a symmetrical IRIS. We strongly reject this suggestion because it would be 

contrary to the CPP reopener provisions set out in clause 5.6.4 the IMs.
9
 It would also be contrary 

to all regulatory certainty objectives, and would impose different regulatory rules on us to those 

which were understood at the time we prepared and submitted our CPP proposal.  

40 In addition, the Commission, in the same consultation on the specification of 
controllable opex to be included in Orion’s asymmetric IRIS scheme, stated20: 

 

IRIS schemes specifically address the shortcomings of the within-period model by allowing 

suppliers to retain the benefits of any efficiency gains for a fixed number of years, irrespective of 

when they occurred within the regulatory period.
21

   In doing so, IRIS schemes promote the Part 4 

purpose by providing suppliers with equalised incentives to pursue efficiency gains throughout the 

regulatory period and promoting certainty for suppliers and consumers as to how efficiency 

gains by suppliers will be treated.[emphasis added] 

41 As we submit earlier, we fail to see how changing the application of the IRIS scheme, 

as it applies to Orion, part way through a regulatory period can in anyway be 

considered to add certainty. 

IRIS schemes not appropriate following a catastrophic event 

42 In previous submissions we have stated that we do not consider that an IRIS scheme 
is appropriate under Orion’s CPP responding to the Canterbury quakes.  For example, 
in our CPP proposal we stated: 

 
We have considered the option of nominating opex as controllable opex for the purpose of this 

CPP proposal. Given the current uncertainties which face us (including the rebuild, future 

earthquakes and costing escalation) and the wider Canterbury community we do not believe it is 

                                            

19 Orion (Orion CPP- controllable opex submission) p6 

20 Para 24 and 25 2015-19 Customised price-quality path Orion New Zealand Limited –Consultation on 

proposed approach to the specification of controllable opex 30 October 2013 
21 Commerce Commission “Input Methodologies (Electricity Distribution and Gas Pipeline Services) Reasons 

Paper” (22 December 2010), paragraphs 8.5.1-8.5.5. 
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appropriate to include this mechanism in this CPP proposal. We are not currently operating in a 

business as usual state. Our consumers and other stakeholders such as CERA are also not yet 

working in a stable environment. This makes our forecasting extremely difficult. In addition we 

don’t have an accurate baseline against which to assess our potential for efficiency improvements 

in opex.  

While we support the aims of the IRIS mechanism, and while we continue to improve the way we 

run our business, and seek to achieve efficiencies in our cost structures we have not elected to 

include any opex as controllable opex for the purpose of this CPP proposal. We believe it is more 

important for our consumers that we ‘get the job done’ over the next five to seven years, rather 

than strive for some potentially ‘arbitrary’ efficiency gains.
22   

43 These comments were valid when we were considering what opex to nominate as 

controllable for an asymmetric IRIS.  They are even more pertinent in the context of a 

symmetric IRIS. It is not appropriate to measure and reward or penalise based on 

forecasts created and actuals incurred in such an uncertain environment.  

 

Retention  

44 Incentives will work while you have predictability and control over your expenditure. 

Orion’s post earthquake circumstances mean that both are compromised.  This makes 

an incentive scheme somewhat of a “lottery” in that the relationship between forecast 

and actual expenditure is determined by factors outside Orion’s control. This is one of 

the reasons Orion continues to submit that an IRIS scheme is not appropriate for us, 

at this stage.  

45 Ultimately, the Commission may not agree with this view and will impose a symmetric 

IRIS scheme on Orion. The Commission is suggesting a retention factor of 33% is 

appropriate for Orion. This is too high for the reasons above.  Any efficiency gains 

could be overwhelmed by post earthquake works. Some may be temporary, some 

more permanent.   

46 While Orion does not support the Commission’s approach, if it is adopted Orion 

suggest that any retention periods or factors should be set at a low rate for Orion while 

Orion is in this state of flux and the scheme bedded in.  5% (or equivalent), as a 

maximum, would be more appropriate. 

 

 

 

 

                                            

22 Orion, Proposal for a customised price path, 19 Feb 2013, pages 570-571 
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Concluding remarks 

47 Thank you for the opportunity to make this submission. If you have any questions 

please contact David Freeman-Greene (GM Commercial), DDI 03 363 9848, email 

david.freeman-greene@oriongroup.co.nz.  

Yours sincerely 

 

David Freeman-Greene 

GM Commercial 

 


